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Court of Appeals of the District of Columbia. 


No. 4079. 

Helene A. Kxy, Sole Executrix, &c., Appellant, 

vs. 

Thomas W. Miller, as Alien Property Custodian, et al. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 40617. 

Helene A. Kny, Sole Executrix of the Estate of Richard Kny, De¬ 
ceased, Plaintiff, 

vs. 

Thomas W. Miller, as Alien Property Custodian, and Frank 
White, as Treasurer of the United States, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 
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1 Bill of Complaint. 

Filed October 1G, 1922. 

In the Supreme Court of the District of Columbia, Holding an Equity 

Court. 

In Equity. 

No. 40G17. 

Helene A. Kny, Sole Executrix of the Estate of Richard Knv, De¬ 
ceased, Complainant, 

against 

Thomas W. Miller, as Alien Property Custodian, and Frank 
White, as Treasurer of the United States, Defendants. 

To the Honorable Judges of the Supreme Court of the District of 
Columbia: 

The bill of complaint of Helene A. Kny respectfully shows to the 
Court: 

First. That she is a citizen of the United States, a resident of the 
State of New York, and brings this bill of complaint as the sole 
executrix under the last will and testament of Richard Knv, de- 
ceased, duly admitted to probate and record in the Surrogate Court 
for the Citv of Brooklyn, State of New York. 

%j %> • 

Second. The defendant, Thomas W. Miller, is a citizen of the 
United States of America, and a resident of Washington, in the 
District of Columbia and at all times since the twelfth day of March, 
1921, has been and now is the duly appointed Alien Property 
Custodian, and is sued as such Alien Property Custodian. 

Third. The defendant, Frank White, is a citizen of the 

2 United States of America, and a resident of Washington, in 
the District of Columbia, and is the Treasurer of the United 

States of America, and is sued as such Treasurer of the United 
States. 

Fourth. That on the 24th day of April, 1919, Francis P. Garvan 
was the Alien Property Custodian. , 

Fifth. That under the last will and testament of said Richard 
Kny, deceased, duly admitted to probate as aforesaid, no portion of 
the money for which this suit is brought, if, as and when the same is 
received, nor any portion whatsoever of the estate of the said Richard 
Kny, is or shall be distributable to any person not eligible as a claim¬ 
ant under subsections (a) or (c) of Section 9 of the “Trading With 
The Enemy Act”, as amended and approved June 5,1920. That sub¬ 
sequent to the filing of the above mentioned will of the aforesaid 
Richard Kny in the said Court, all the heirs and next of kin of the 
said Richard Kny appeared and filed waivers to formal citation and 
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their written consent to the probate of the said will as executed by 
the said Richard Knv. 

Sixth. That complainant as the sole executrix of the estate of 
Richard Kny, deceased, did prior to filing of this bill of complaint, 
that is to say, on or about the 14th day of October, 1922, file with 
the Alien Property Custodian of the United States a notice of her 
claim, under oath (without application to the President for allowance 
thereof) to the proceeds of sale of the two thousand (2,000) shares 
of stock of the Kny-Scheerer Corporation, for which she now brings 
this suit. 

Seventh. That Richard Kny was continuously from the 

3 11th day of September, 1888, until the date of death on the 
11th day of July, 1922, a citizen of the United States of 

America and a resident of the City of Brooklyn, County of Kings, 
and the State of New York, and was not, nor at any time an enemy 
or the ally of an enemy of the United States, within the meaning 
and purview of such terms, as used and defined in the “Trading with 
the Enemy Act,” or in any Act amendatory thereof, or supplementary 
thereto, or in any proclamation or executive order issued by the 
President of the United States of America, pursuant to the provisions 
of said “Trading with the Enemy Act” or in any manner whatso¬ 
ever. 

Eighth. That from the time of the organization of the Kny- 
Scheerer Corporation in 1915, Richard Kny (who had been sole 
owner of the Kny-Scheerer Company, a corporation under the laws 
of New York, with a capitalization of $25,000.00, that had expired 
by limitation in the year 1915) became the owner of the entire 
capital stock of the said Kny-Scheerer Corporation, a New York 
Corporation having authorized capital of $200,000.00, consisting of 
two thousand shares of stock of the par value of $100.00 each, evi¬ 
denced by certificate #1 issued in 1915 to said Richard Kny, who 
from the said date of issuance down to and on the 24th day of April, 
1919 was at all times the sole owner of the shares of stock represented 
thereby. 

Ninth. That on or about the 24th day of April, 1919, the said 
Francis P. Garvan, acting as such Alien Property Custodian, and 
claiming that such shares of capital stock were then owned by the 
Aktiengesellschaft fur Fein Mechanik of Tutlingn, Germany 

4 and was an enemy within the meaning of the “Trading with 
the Enemy Act” and required Richard Kny to transfer, as¬ 
sign and deliver the said two thousand shares of the stock of the Kny- 
Scheerer Corporation which then stood in the name of Richard Kny, 
to said Alien Property Custodian. 

Tenth. That at or prior to said conveyance, transfer, assignment 
and delivery, Richard Kny duly presented his petition to the Alien 
Property Custodian under and pursuant to the provisions of the 
“Trading with the Enemy Act,” requesting permission to deliver 
said shares of stock to him as such Alien Property Custodian, to be 
held, administered and accounted for as provided by law, preserving 
and reserving his rights thereto, and his claim that such shares of 
the proceeds derived from any sale thereof, were his exclusive prop- 
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erty, and to make any other claim thereto which he might be en¬ 
titled to under the laws; that said petition was granted by the Alien 
Property Custodian and that thereupon the two thousand shares 
were delivered by Richard Kny to the Alien Property Custodian, 
under the circumstances hereinabove set forth, and not otherwise. 

Eleventh. That thereafter on or about the 24th day of April, 1919, 
the said Francis P. Garvan, as such Alien Property Custodian, sold 
the said two thousand shares of stock for the price, as complainant 
is informed and believes and therefore avers of $900,000 and the net 
proceeds of sale thereof were paid over by him to the defendant, 
Frank White, as Treasurer of the United States. 

Twelfth. That on information and belief the proceeds of sale of 
said stock have been invested by the Secretary of the Treasury 

5 of the United States, but complainant is not informed as to 
the exact nature of such investments nor as to the exact 

amount of increment which has accrued thereon. 

Thirteenth. That on or about the 6th day of June, 1921 and be- 
fore the commencement of this action, Richard Kny, duly made 
and fded with the Alien Property Custodian, notice of his claim 
to the proceeds of the sale of said two thousand shares of stock in 
conformity with the provision of Section 9, of the Trading with 
the Enemy Act and duly made and tiled with the Attorney General, 
* in whom the President of the United States had vested all power 
and authority conferred upon the President, pursuant to the pro¬ 
visions of Section 9 of the Trading with the Enemy Act, his appli¬ 
cation for the allowance of said claim; that more than sixty days 
have elapsed since the filing of such claim, and of such applica¬ 
tion for allowance thereof, and neither the President of the United 
States, nor the said Attorney General, has ordered the allowance 
thereof. 

Wherefore, Complainant prays— 

(1) That process of this Court be issued, directed to said Thomas 
W. Miller as Alien Property Custodian of the United States and said 
Frank White as Treasurer of the United States requiring them to 
appear and answer to exigencies of this bill. 

(2) That the proceeds of sale of said two thousand shares of the 
stock of the Kny-Scheerer Corporation be declared and decreed to 
be the property of Complainant as executrix of the estate of Richard 
Kny. 

(3) That the defendant Frank White as Treasurer of the United 
States of America, be directed to account for and pay over to 

6 the complainant the proceeds of the sale of said two thou¬ 
sand shares of stock of the Kny-Scheerer Corporation, to¬ 
gether with any and all increments which may have accrued upon 
the same, now in his possession or custody. 

(4) That the complainant have such further relief as may be 
proper in the premises. 

HELENE A. KNY, Ex. 
HELENE A. KNY, 

Executrix of the Last Will and Testament of 

Richurd Kny, Deceased. 
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United States of America, 

State of New York, 

City of Brooklyn, 

County of Kings, ss: 

Helene A. Knv, being duly sworn, says: 

That she is the complainant herein, and that she has read and 
knows the contents of the foregoing Bill of Complaint, and that the 
same are true of her own knowledge—except as to the matters stated 
to be alleged on information and belief, and as to those matters she 
believes them to be true. 

HELENE A. KNY, 

Ex., Executrix. 

Sworn to before me this 13 day of October 1922. 

[seal.] KATHERINE CONKLIN, 

Notary Public, Kings County, No. 348. 

New York County No. 177. 

New York Register N. 3181. 

Commission expires March 30, 1923. 

Attorneys for Complainant: 

HOWARD FERRIS. 

RICHARD S. DOYLE. 

DION S. BIRNEY. 

7 Answer of Defendants Thomas W. Miller and Frank White. 

Filed October 31, 1922. 

***** * * 

Now come the defendants, Thomas W. Miller, as Alien Property 
Custodian, and Frank White, as Treasurer of the United States, sepa¬ 
rately and severally answering the bill of complaint, and as their 
separate and several answers say: 

(1) That they have no knowledge or information sufficient to 
form a belief with respect to the averments of paragraph numbered 
First of the bill of complaint, and therefore demand strict proof 
thereof; 

(2) They admit the averments of paragraph numbered Second of 
the bill of complaint; 

(3) They admit the averments of paragraph numbered Third of 
the bill of complaint; 

(4) They admit the averments of paragraph numbered Fourth of 
the bill of complaint; 

(5) They have no knowledge or information sufficient to form a 
belief with respect to the averments of paragraph numbered Fifth of 
the bill of complaint, and therefore demand strict proof thereof; 
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(6) They admit the averments of paragraph numbered Sixth of 
the bill of complaint; 

(7) They have no knowledge or information sufficient to form a 
belief with respect to the averments of paragraph numbered Seventh 
of the bill of complaint, and therefore demand strict proof thereof; 

(8) They have no knowledge or information sufficient to form a 
belief with respect to the averments of paragraph numbered 

8 Eighth of the bill of complaint, and therefore demand strict 
proof thereof; 

(9) Answering the averments of paragraph numbered Ninth of 
the bill of complaint, these defendants say that the Alien Property 
Custodian, acting under and pursuant to the terms and provisions of 
the Trading with the Enemy Act, the amendments thereto and the 
proclamations and executive orders issued thereunder, after investi¬ 
gation, determined that Wurttembergische Vereinsbank and Aktien- 
gessellsehaft fur Fein Mechanik of Tutlingn, Germany, were enemies 
within the purview and meaning of the Trading with the Enemy 
Act, the amendments thereto and the proclamations and executive 
orders issued thereunder, and that two thousand shares of the Kny- 
Scheerer Corporation, a New York corporation, were owing or be¬ 
longing to, held for, by, on account of and for the benefit of one or 
both of the said enemies. Thereupon the Alien Property Custodian, 
required the said stock to be conveyed, transferred, assigned, de¬ 
livered, and/or paid to him, to be bv him held, administered and ac¬ 
counted for as provided by law. Said demand was complied with. 
Thereafter the Alien Property Custodian, acting under and pur¬ 
suant to the terms and provisions of the said Act, the amendments 
thereto and the proclamations and executive orders issued there¬ 
under, sold thof said stock and received therefor approximately 
$898,000, which money was deposited in the Treasury of the United 
States, pursuant to law. 

Further answering said paragraph these defendants say that should 
the plaintiff herein establish any right to recover, they will render a 
full and exact accounting of all the money, to the end that a 

9 just and equitable decree may be rendered herein. 

Further answering said paragraph these defendants say 
that they have no knowledge or information sufficient to form a belief 
with respect to the ownership of the aforementioned stock, except as 
set forth hereinbefore, and as to any claim of ownership or possession 
which the plaintiff may have to the said stock, these defendants de¬ 
mand strict proof thereof. 

(10) The averments of paragraph numbered Tenth of the bill of 
complaint are immaterial and irrelevant for the purposes of this 
cause of action, and these defendants are not required to answer the 
same. 

(11) For answer to the averments of paragraph numbered 
Eleventh of the bill of complaint, these defendants refer to their an¬ 
swer to paragraph numbered Ninth thereof. 

(12) The averments of paragraph numbered Twelfth of the bill 
of complaint are immaterial and irrelevant for the purposes of this 
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cause of action, and these defendants are not required to answer the 
same. 

(13) They admit the averments of paragraph numbered Thir¬ 
teenth of the bill of complaint. 

Wherefore having fully answered the bill of complaint, these de¬ 
fendants pray that they be dismissed with their costs in this behalf 
expended, and for such other and further relief to which in the 
premises thev mav be entitled. 

THOMAS W. MILLER, 

Alien Property Custodian. 
FRANK WHITE, 

Treasurer of the United States. 

PEYTON GORDON, 

Attorney of the United States in 

and for the District of Columbia. 

10 District of Columbia, ss: 

Thomas W. Miller, being first duly sworn, upon oath deposes and 
says that he is Alien Property Custodian of the United States of 
America; that he has read the foregoing answer by him subscribed 
and knows the contents thereof; that the matters and things therein 
stated as of his personal knowledge are true, and those stated as upon 
information and belief he believes to be true. 

THOMAS W. MILLER, 

Subscribed and sworn to before me this 25th day of October, 1922. 
[seal.] SOPHIE D. HILLMAN, 

Notary Public, D. C. 


District of Columbia, ss: 

Frank White, being first duly sworn, upon oath deposes and says 
that he is Treasurer of the United States of America; that he has 
read the foregoing answer by him subscribed and knows the con¬ 
tents thereof; that the matters and things therein stated as of his 
personal knowledge are true, and those stated as upon information 
and belief he believes to be true. 

FRANK WHITE. 

Subscribed and sworn to before me this 27th day of October, 1922. 
[seal.] ELLA F. VAN ZANDT, 

Notary Public, D. C. 

11 Final Decree. 

Filed June 25, 1923. 

****** * 

This cause coming on to be heard upon the questions of fact and 
law and the issues made by the pleadings, the bill of complaint and 
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the answer of the defendants thereto, the exhibits and proofs, it is 
by the Court this 25th day of June, 1923: 

Adjudged, Ordered and Decreed: 1. That the proceeds of sale by 
the Alien Property Custodian of the two thousand (2,000) shares 
of stock of the Knv-Scheerer Corporation be and it is hereby de¬ 
clared and decreed to be the property of Helene A. Kny, complain¬ 
ant herein, as executrix of the estate of Richard Kny, deceased: 

2. That the said defendants, Thomas W. Miller, as Alien Prop¬ 
erty Custodian, and Frank White, as Treasurer of the United States, 
be and they hereby are directed to forthwith account for and pay over 
to said Helen A. Kny, executrix as aforesaid, the proceeds of the 
sale of the said two thousand (2,000)) shares of stock of the Knv- 
Scheerer Corporation, less the sum of forty-five hundred ($4,500) 
dollars, costs of administration by said defendants as agreed between 
the parties hereto. 

3. And it is further adjudged, ordered and decreed that the com¬ 
plainant is not entitled to recover the increment which has accrued 
upon the proceeds of said sale through investments by the Treasurer 
of the United States. 

F. L. SIDDONS, 

Justice. 


12 I consent as to form. 

DEAN HILL STANLEY, 

Special Assistant to the Attorney General. 

In so far as the above decree adjudges, orders and decrees that the 
complainant is not entitled to recover the increment which has ac¬ 
crued upon the proceeds of the said sale, through investments by the 
Treasurer of the United States, the complainant in open Court notes 
an appeal to the Court of Appeals of the District of Columbia. The 
undertaking for costs on appeal is hereby fixed at $100, with leave 
to deposit $50 cash in lieu thereof. 

F. L. SIDDONS, 

Justice. 

Warrant for Satisfaction of Decree. 

Filed July 16, 1923. 

* * * * * * * 

To the Clerk of the Supreme Court of the District of Columbia, hold¬ 
ing an Equity Court: 

Whereas Helene A. Kny, sole executrix for the estate of Richard 
Kny, deceased, did on the 25th day of June, 1923, obtain a decree 
in the Supreme Court of the District of Columbia, holding an 
Equity Court, against Thomas W. Miller, as Alien Property Custo¬ 
dian, and Frank White, as Treasurer of the United States of America 
directing the said defendants to forthwith account for and pay over 
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to said Helene A. Kny, executrix as aforesaid, the proceeds 
13 of the sale of the two thousand (2,000) shares of stock of 
the Kny-Scheerer Corporation, less the sum of Forty-five 
hundred dollars ($4,500), costs of administration by said defend¬ 
ants as agreed between the parties hereto. 

And whereas the said Helene A. Kny, sole executrix of the estate 
of Richard Kny, deceased, has received satisfaction for the same; 
these are, therefore, to desire and authorize you to enter an acknowl¬ 
edgment of satisfaction upon the record of said decree and for your 
so doing, this shall be your warrant and discharge in that behalf. 

In witness whereof, we, as solicitors of record of the said Helene 
A. Kny, sole executrix of the estate of Richard Kny, deceased, have 
hereunto set our hands and affixed our seals this 12 daV of July, 
1923. 

HOWARD FERRIS. 
RICHARD S. DOYLE. 

DION S. BIRNEY. 


District of Columbia, 

City of Washington, ss: 

Be it remembered, that on this 12 day of July, 1923, before me, 
the subscriber, a Notary Public of the District of Columbia, per¬ 
sonally appeared Howard Ferris, Richard S. Doyle and Dion S. 
Birney, who, I am satisfied are the persons named in and executing 
the foregoing indenture, and to whom I first made known the con¬ 
tents thereof, and thereupon they acknowledged that they signed, 
sealed and delivered the same as their voluntary act and 
14 deed, for the uses and purposes therein set forth. 

[seal.] JOHN P. CAGE, 

Notary Public, District of Columbia. 

My commission expires June 8/1927. 

Memorandum. 

July 16, 1923.—$50 deposited in lieu of appeal bond. 

Assignments of Error. 

Filed October 6,1923. 

******* 

• 

On appeal from so much of the decree rendered in the above-en¬ 
titled cause of the Justice of the Supreme Court of the District of 
Columbia as denies to complainant any relief except the payment to 
her of the proceeds of the sale of the two thousand shares of stock 
of the Kny-Scheerer Corporation seized and sold by the Alien Prop¬ 
erty Custodian of the United States, less the sum of forty-five hundred 
dollars, costs of administration by said defendants, counsel for said 
complainant, Helene A. Kny, executrix as aforesaid, assign the follow- 
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ing as errors committed by the said Justice of the Supreme Court of 
the District of Columbia: 

1. Denying to complainant recovery of the increment which has 
accrued upon the proceeds of said sale through investments by the 
Treasurer of the United States. 

2. Denying to complainant any relief or recovery except the pay¬ 
ment to her of the proceeds of the sale of the two thousand shares 
of stock of the lvny-Scheerer Corporation seized and sold by the 

Alien Property Custodian of the United States, less the sum of 
15 Forty-five hundred dollars costs of administration by said 
defendants. 

HOWARD FERRIS, 
RICHARD S. DOYLE, 

DION S. BIRNEY, 

Counsel for Complainant. 

Memorandum. 

October 6, 1923.—Statement of Evidence submitted, signed and 
filed. 


Designation of Record. 

Filed October G, 1923. 

******* 

The Clerk will please include the following in the designation of 
record on appeal in the above-entitled cause. 

1. Bill of Complaint, filed October 16, 1922. 

2. Answer of defendants, Thomas W. Miller, as Alien Property 
Custodian, and Frank White, as Treasurer of the United States, 
filed. 

3. Decree, rendered June 25, 1923. 

4. Note of appeal by complainant, June 25, 1923. 

5. Note of deposit by complainant of fifty dollars cash in lieu of 
undertaking for costs on appeal, July 16, 1923. 

6. Satisfaction of decree in part, filed July 16, 1923. 

7. Statement of evidence and note of the date of submission thereof 

and its approval. 

16 <8. Assignment of errors. 

9. This designation. 

HOWARD FERRIS, 
RICHARD S. DOYLE, 

DION S. BIRNEY, 

Counsel for Complainant. 
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17 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 16, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 40617 in Equity, wherein 
Helene A. Kny, sole executrix of the estate of Richard Kny, deceased, 
is Plaintiff and Thomas W. Miller, as Alien Property Custodian, 
et al. are Defendants, as the same remains upon the files and of 
record in said Court. 


In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
16th dav of November, 1923. 

[Seal of Supreme Court of the District of Columbia.] 


MORGAN H. BEACII, 

Clerk. 


E. W. 


18 In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

In Equity. 

No. 40617. 


Helene A. Kny, Sole Executrix of the Estate of Richard Kny, 

Deceased, Complainant, 

against 

Thomas W. Miller, as Alien Property Custodian, and Frank 
White, as Treasurer of the United States, Defendants. 

Statement of the Evidence in the Above Entitled Cause taken be¬ 
fore Mr. Justice Siddons, in the Hearing of the Cause June 23, 1923, 
Settled by Consent of Counsel for Respective Parties and Approved 
by the Court this 6th day of October, 1923, nunc pro tunc. 

F. L. SIDDONS, 

Justice. 

HOWARD FERRIS, 

RICHARD S. DOYLE, 

DION S. BIRNEY, 

Attorneys for Complainant. 
DEAN HlLL STANLEY 

Attorney for Defendants. 
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19 The undisputed evidence introduced at the trial on behalf 
of the complainant and without objection on the part of the 

defendants shows the following facts applicable to this bill: 

1. That Richard Knv was continuously a citizen of the United 
States of American from the year 1888 until the time of his decease 
in July, 1922. 

2. That the said Helene A. Knv, complainant herein, is the widow 
of Richard Knv, deceased, and was and is the duly qualified sole 
executric of the estate of Richard Knv. 

3. That the said Richard Knv was the sole owner of the two thou¬ 
sand (2,000) shares of stock (being the entire issue of the capital 
stock) of the Kny-Scheerer Corporation at the time of the seizure 
and sale of the same by the Alien Property Custodian in the year 
1919, and had been such sole owner thereof for a long number of 
years prior to said seizure and sale. 

4. And that the said Richard Kny continued to be the sole bene¬ 
ficial owner of the proceeds of said sale of the two thousand (2,000) 
shares of stock until the date of his death on the 11th day of July, 
1922, and that thereafter his said executrix succeeded to and con¬ 
tinued to hold all of said rights. 

5. And that the said two thousand (2,000) shares of stock in the 
Kny-Scheerer Corporation thus owned by Richard Kny, a citizen 
of the United States was seized by Francis P. Garvan acting as the 
Alien Property Custodian of the United States, and by him sold on 
the 24th day of April, 1919, acting under the provisions of the act 
known as “Trading with the Enemy Act.” 

6. That the proceeds of said sale amounted to the sum of $898.- 
895.22, which amount said Alien Property Custodian forthwith 
after said sale deposited with the Treasurer of the United States, and 
the same were thenceforth, until their payment over to complainant 

on the — day of July, 1923, carried in said Treasury De- 

20 partment in “Secretary's Special Deposit Account No. 8.” 

By stipulation in open Court at the time of trial between 
councel representing the complainant and the defendants respec¬ 
tively. the following facts were agreed upon: 

7. That the stock certificate book of the Kny-Sclieerer Corpora¬ 
tion seized and held by the Alien Property Custodian, discloses that 
but one certificate was ever issued, to wit: certificate No. 1 for tw > 
thousand (2.000) shares, issued to Richard Kny. 

8. That in cases arising under the Trading with the Enemy Act 
in which the Alien Property Custodian seized securities and held 
or holds them in kind, the respective trust- in which they were or are 
held were and are credited with such increment as actually accrued 
and accrues on them; and that in the event of the return of such 
securities to American owners such actually accrued increment is 
paid over to such owner. 

9. That in the event of a finding in favor of the complainant, 
there should be deducted from the amount found due and payable to 
said complainant the sum of forty-five hundred dollars ($4,500) 
by way of costs of administering said funds while held by said de¬ 
fendants. 
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10. That all money seized or received by the Alien Property Cus¬ 
todian under the terms of the Trading with the Enemy Act and all 
money received by him a3 proceeds of sales of property seized and 
sold by him under the Trading with the Enemy Act, was and is de¬ 
posited in the Treasury of the United States under the terms of said 
Act, and the Secretary of the Treasury places all such money in ‘‘Sec¬ 
retary’s Special Deposit Account No. 8”; and all such moneys were 
and are held in said “Secretary’s Special Deposit Account No. 8” as 
set forth in the affidavit of Michael J. O’Reilly, verified June 7, 1923, 
and included in this record. It is further stipulated that after the 
sale of the stock involved in the present suit, the proceeds of said 
sale were deposited and held in said Special Deposit Account No. 8 
in the same manner. 

21 The following affidavit was introduced in evidence by the 
defendants without objection by the complainant: 

City of Washington. 

District of Columbia, ss: 

The undersigned, Michael J. O’Reilly, being duly swqrn according 
to law, deposes and says: 

That he is the Chief of the Division of Bookkeeping and Warrants 
of the United States Treasury Department : 

That there are maintained with the Treasurer of the United States 
two accounts known as and entitled “Secretary’s Special Deposit Ac¬ 
count No. 8” and “Secretary’s Special Deposit Account No. 15,” re¬ 
spectively : 

That all moneys deposited by the Alien Property Custodian for 
account of trusts that have come into the possession of said Alien 
Property Custodian under the provisions of the Trading with the 
Enemy Act approved October G, 1917, as amended, are deposited 
in said “Secretary’s Special Deposit Account No. 8” or in said “Secre¬ 
tary’s Special Deposit Account No. 15:” 

That under authority of and in accordance with the provisions 
of Section 12 of the Trading with the Enemy Act Approved October 
6, 1917, as amended, the Secretary invests and reinvests a large part 
of the money deposited in said “Secretary’s Special Deposit Account 
No. 8” and in said “Secretary’s Special Deposit Account No. 15,” 
in United States bonds or United States certificates of indebtedness, 
for the purpose of investment, treating the moneys as a whole and 
not as an investment of funds deposited to the credit of a particular 
or designated trust: 

That at all times there remains uninvested a sum of money suf¬ 
ficient in the judgment of the Secretary of the Treasury, approxi¬ 
mately five million dollars ($5,000,000), to make current payments 
requested by the Alien Property Custodian under the provisions of 
the Act of October 6, 1917, as amended, and the Executive Orders 
issued thereunder: 

22 That the said income or interest earned on the moneys 
invested and reinvested in accordance with the said Act of 
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October 6, 1917, as amended has not at any time been divided, al¬ 
located, or credited to any individual trusts: 

That said income or interest has been treated as a whole to¬ 
gether with moneys deposited by the Alien Property Custodian, and 
not separately, for the purpose of investment and reinvestment, and 
that it is impossible to determine what amount of income or in¬ 
terest. if any, the moneys deposited to the credit of a designated 
trust have participated in said income or interest. 

(Signed) MICHAEL J. O’REILLY. 

Sworn and subscribed to before me this 7th day of June, 1923, and 
I hereby certify that the said Michael J. O’Reilly is personally well 
known to me to be the identical person mentioned in the foregoing 
affidavit. 

(Signed) SAMUEL H. MARKS, 

Notary Public, D. C. 

[Endorsed:] Equity. No. 40G17. Helene A. Kny, Executrix, 
Complainant, vs. Thomas W. Miller, as Alien Property Custodian, 
and Frank White, as Treasurer of the United States. Statement of 
Evidence on Appeal. The Clerk will please file. Howard Ferris, 
Richard S. Doyle, Dion S. Birney, Counsel for Complainant. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4079. Helene A. Kny, sole executrix, &c., appellant, vs. Thomas 
W. Miller, as Alien Property Custodian, et al. Court of Appeals, 
District of Columbia. Filed Dec. 22, 1923. Henry W. Hodges, 
Clerk. 
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OF THE DISTRICT OF COLUMBIA 

January Term, 1924. 


No. 4079. 


HELENE A. KNY, SOLE EXECUTRIX OF THE 
ESTATE OF RICHARD KNY, DECEASED, 
APPELLANT, 


vs. 

THOMAS W. MILLER, AS ALIEN PROPERTY 
CUSTODIAN, AND FRANK WHITE, AS 
TREASURER OF THE UNITED STATES, 
APPELLEES. 


ON APPEAL, FROM THE SUPREME COURT OF THE 

DISTRICT OF COLUMBIA. 


BRIEF ON BEHALF OF APPELLANT. 


Statement. 

This is a suit to recover for the seizure, sale, and 
detention in the use of the government of the proceeds 
of said sale of certain property belonging to complain¬ 
ant's testator, a citizen of the United States, the acts 
of said defendants having been done pursuant to the 
alleged authority of the Trading with the Enemy Act 
of October 6, 1917, 40 Stat. at L., 411, and amendments 
thereto. The court below found complainant entitled 
to an accounting and recovery of the actual proceeds 

of the sale by the Alien Property Custodian of the two 
1068—2 
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thousand (2,000) shares of stock of the Kny-Scheerei* 
Corporation, seized and sold by the Alien Property 
Custodian, less the sum of $4,500, costs of adminis¬ 
tering said fund, and as to this complainant has received 
in satisfaction the sum of $894,395.22. 

The Trial Court denied complainant any further 
relief, and complainant submits that to this extent 
erred. The sole question submitted herewith is whether 
or not, as a matter of law, complainant is also entitled 
to a recovery of any further compensation measured 
either at a rate of interest, or the increment which has 
actually accrued upon said proceeds of such sale through 
their investment, while in the possession and custody 
of the Alien Property Custodian and (or) the Treasurer 
of the United States, or to any further relief. 

The Facts. 

The only facts necessary to a determination of this 
question, as disclosed by the pleadings and evidence, 
may be briefly stated as fellows: that the two thousand 
(2,000) shares of stock (being the entire capital stock) 
of the Kny-Scheerer Corporation seized and sold by the 
Alien Property Custodian, were at all times prior to 
such seizure the sole property of Richard Kny, 
in beneficial ownership as well as in legal title; 
that the said Richard Kny at the time of said seizure 
and at all times from and after the 11th day of Sep¬ 
tember, 1888, and until his death in July, 1922, was a 
citizen of the United States and a resident of the State 
of New York; that complainant is the duly appointed 
and qualified executrix of the estate of said Richard 
Kny and is otherwise duly qualified to bring this suit; 
that the said two thousand shares of stock of the Kny- 
Scheerer Corporation were, in the spring of 1919, 
seized at the City of New York, New York, by Francis 
P. Garvan, the then Alien Property Custodian of the 
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United States, acting under the provisions of the 
“Trading with the Enemy Act,” and by him sold at 
New York City on the 24th day of April, 1919, for the 
net sum of $898,895.22; that the proceeds of the sale 
of said stock were not kept in the possession of the 
Alien Property Custodian, but were by him forthwith 
after said sale turned over into the possession and 
custody of the Treasurer of the United States; that in 
the hands of the Treasurer of the United States said 
proceeds were deposited in “Secretary’s Special Deposit 
Account No. 8” where they were ccmingled with other 
funds, and from which ccmingled fund investments were 
made without allocating such investments or the 
income upon them to any particular deposit within said 
comingled fund; that the defendants herein asked, and 
the complainant agreed, to pay out of any recovery 
the sum of four thousand five hundred dollars ($4,500) 
by way of costs of administering said fund while held by 
said defendants; that in cases under the “Trading with 
the Enemy Act,” in which the Alien Property Custodian 
seized securities and held them in kind, the respective 
trusts in which they were held were and are credited 
with such increment as actually accrued and accrues 
upon them, and in the event of return of such trusts to 
American owners such actually accrued increment is 
paid over to such owner. Under the decree of the 
lower court, complainant has received in satisfaction 
thereof the sum of $898,895.22 (being the actual net 
proceeds of said sale as of April 24, 1919) less the $4,500 
costs of administering said funds as agreed. 

Appellant’s Contention. 

Complainant contends: 

1. That she is entitled to “just compensation” for 
the seizure, sale, and detention of the proceeds of the 
said property, and that she is so entitled, either as a 
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matter of right and constitutional guaranty, or by 
virtue of the statute which otherwise, to that extent, is 
unconstitutional. 

2. That such “just compensation” includes not only 
the actual proceeds of said sale but also as part of the 
measure thereof, either: 

A. Interest upon said proceeds during the 
period of their detention from complainant and 
her testator, or 

B. The increment which has actually accrued 
upon said proceeds by reason of their investment 
by the Treasurer of the United States. 

Argument. 

1. Complainant is entitled to “full restitution ” as a 
matter of right and of constitutional guaranty , and inde¬ 
pendent of statute. And if it be assumed that these 
defendants will contend, and soundly contend, that their 
acts were the acts of the United States Government, 
it is submitted that the United States is liable to make 
such full restitution or just compensation for these acts. 

The fifth article of amendments to the Constitution 
of the United States, requires that no person shall “be 
deprived of life, liberty, or property, without due process 
of law; nor shall private property be taken for public 
use, without just compensation.” However, the prin¬ 
ciple is an inherent one, for as said in Pumpelly vs . 
Green Bay Company, 80 U. S. (13 Wall), 166, 176, 
“The right to take property for public use reaches back 
of all constitutional provision, and the right to compen¬ 
sation for property so taken is incident to the exercise 
of that power; the powers exist as parts of one principle.” 

Indeed it may be said that these power are not con¬ 
ferred but simply recognized or limited by constitutions, 
which aside from requiring that the use for which 


the power is exercised be a public one and that com¬ 
pensation be made, operate only on the mode of 
exercising the right. Thus the right may be affirmed 
but can not be taken away by statute and rests either in 
implied contract ( U. S. vs. Russell, 13 Wall., 623) or 
on fundamental law of the land. (Seaboard Airline R. 
€o. vs. U. S., Sup. Ct. March 5, 1923.) And while it 
may be conceded that property of citizens may be 
seized or even destroyed in time of war for necessary 
purposes without antecedent compensation, those powers 
go only to the manner of the taking; the duty to com¬ 
pensate yet remains, “the Government must make 
full restitution for the sacrifice.” 

The Trading with the Enemy Act of Oct. 6, 1917, 
upon which the defendants here rely, has been de¬ 
nominated by the Supreme Court of the United States 
“an exercise of government power in the emergency of 
war, and its procedure is accommodated to and made 
adequate to its purpose, but securing, as well, the 
assertion of opposing or countervailing rights by a suit 
in equity, unembarrassed by the President’s executive 
determination, and if the claimant prevails the property 
is to be forthwith returned to him.” 

Commercial Trust Co. vs. Miller, U. S. Sup. 

Ct., decided April 23, 1923. 

While the constitutionality of the act in its authori¬ 
zation of seizure as a war measure, is thus established 
and the right of restitution recognized, it should be borne 
in mind that the point here involved, the extent of 
recovery to which the claimant is entitled, was not raised 
or passed upon. And it is submitted that in respect of 
the obligation to make compensation there is no difference 
between the taking of property of citizens to be used for 


6 


peaceful public purposes , and the taking of it under the 
necessities of war. 

U. S. vs. Russell, supra. 

Mitchell vs. Harmony, 13 How*, 115. 

Mason vs. U. S., 14 Ct. CL, 59, 70. 

Gilbert vs. U. S., 1 Ct. Cl., 28. 

But even if the principle of war seizures be held 
different from that of taking private property for a 
public use, the extent of the liability of the Government 
depends upon the time, circumstances and necessity for 
the acts complained of. 

Wiggins vs. U. S., 1 Ct. CL, 182, and cases supra. 

And the seizure in the instant case, even if justified 
under the statute, was clearly not under “the extreme 
and imperious emergencies of war” so as to bring 
it within any different rule of ccmpensaticn than exists 
as to the taking of private property for public purposes. 

The armistice which terminated actual hostilities 
was signed November 11, 1918, yet the property here 
involved was not seized and sold until the following 
spring. The seizure and sale were made in New York 
City, and not in enemy country. Neither the property 
nor its proceeds were used in repelling an enemy or 
even in promoting military operation against an enemy. 
The property belonged to an American citizen. The claim 
became liquidated in amount from the date of the sale. 

The property seized was not “enemy property” within 
any definition in international law or as defined in the 
statute itself. (Sec, 2). It was only enemy owned in 
the suspicion or belief of investigating officers since 
proved to be untrue in fact. It may be conceded for 
present purposes that property of a citizen, as in Juragua 
Iron Co. vs. U. S., 212 U. S., 297, or of a neutral, as in 
Gailego vs. U. S., 43 Ct. Cl., 444, in the enemy country , is 
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subject to the same rules as enemy property. But it 
is believed that no case can be found where property of 
an American citizen, located in American territory not 
occupied by the enemy, and after the cessation of actual 
hostilities has been classed as “enemy property/’ even 
though its seizure proceeded upon a theory of enemy 
ownership. 

The present situation is unique in American history 
and jurisprudence. Cases arising out of former wars 
afford no precedent. 

Reducing the question to its ultimate significance the 
only difference between the present case and the ordinary 
case of eminent domain lies in the fact that here the 
property of a citizen was taken upon the theory that 
it was enemy owned. The theory was false and the 
seizure therefore committed in error. Surely the Gov¬ 
ernment must do as much for its citizens whose property 
was taken in error as it must for those whose property 
is rightfully seized. 

2. The statute in the present case , declares and affirms 
the right of full restitution and provides its measure. 

The Supreme Court holds (Commerical Trust Co. vs. 
Miller, supra) that the Trading with the Enemy Act 
itself secures “the assertion of opposing or countervailing 
right . . . unembarrassed by the President’s, exe¬ 

cutive order.” The rights thus secured, it is submitted, 
are and must be held to be the full rights of citizenship , 
unembarrassed by the error . The full rights of citizenship 
are those which obtain as to any citizen whose property 
is taken for a public use. 

Indeed the act itself, at least prior to its amendment 
hereafter noted, provides the measure of the restitution 
intended by Congress in recognition of the foregoing 
principles, that measure being the property plus either: 
The increment which actually accrued upon the proceeds 
through their investment, or interest at the highest 
legal rate. 
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The Act Establishes a Trusteeship. 

The office created for administration of the act is 
styled that of “Custodian”; the “Custodian” is “vested 
with all the powers of a common-law trustee” (Sec. 
12); a charge is made “for administering” the trusts 
and was so made in the present case (See decree herein); 
“trusts” of property held in kind are credited separately 
with the increment actually accrued upon them (See 
Statement of Evidence), and as to other property, 
converted into money, the statute authorizes its 
investment (Sec. 12). 

If the custodian is a trustee for any purposes he is a 
trustee for all. The act does not distinguish his powers 
in this regard. And the granting of “ powers ” entails the 
attaching of corresponding duties and liabilities. It is 
believed that the provisions of the act show this to be 
the intention of Congress, certainly as to property 
erroneously seized from its own citizens. No matter 
what rights and powers Congress may have felt it has 
over property of enemies taken, its belief is apparent 
that propriety and expediency, if not actual lack of 
power to the contrary, required, that its own citizens 
be kept whole and uninjured by an erroneous seizure. 
For its own citizens especially the custodian was to be 
a trustee. 

“The Abandoned and Captured Property Act” 

Distinguished. 

Even under the act of Mar. 3, 1863, which gave far 
less of the attributes which the present act gives, “the 
Government constituted itself the trustee of captured 
and bandoned property for the original owner thereof.” 

U. S. vs. Villalonga, 90 U. S., 35. 

U. S. vs. Klein, 13 Wall., 128 (80 U. S.). 

U. S. vs. Anderson, 9 Wall., 65 (76 U. S., 617). 
U. S. vs. Padelford, 9 Wall, 531 (76 U. S., 788). 
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It is important too to note that these decisions point 
out that if any different rule is to be applied as between 
loyal and unloyal owners, at least as to the former, the 
Government became a trustee of his property: “Cer¬ 
tainly such was the intention in respect to the property 
of loyal men.” Even the dissenting opinion in Klein’s 
case proceeds on the theory that as to the property 
of loyal men “the Government is converted into a 
trustee for the former owner.” These cases go so far 
as to hold “That it was not the intention of Congress 
that the title to these proceeds (of property seized and 
sold) should be devested absolutely out of the original 
owners of the property seems clear upon a comparison 
of the different parts of the act.” 

Applying these principles to the present case the title 
of Richard Kny to the proceeds of the sale of his stock 
was never absolutely devested but passed into the hands 
of the Government as trustee for his use. What then 
was the duty of the trustee? 

Under the Act of 1863 the Government was held 
liable to loyal owners only to the extent of the net 
proceeds of sale after deduction of certain pre¬ 
scribed costs. Such was the express provision of 
the statute and that it was within the constitutional 
and lawful power of Congress is not doubted. But it 
must be remembered that the Act of 1863, different in that 
respect from the Trading with the Enemy Act, covered 
only the seizure of u enemy property ” within the established 
principles of international law, i. e., property within 
the insurgent states. (Young vs. U. S., 97 U. S., 39, 60 
and Briggs vs. U> S., 143 U. S., 346, 356.) Consequently 
Congress could deal with such property as it saw fit and 
<is incidental thereto had the power and right to define 
the duties and liabilities of the trustee. 

But as to the present case, granted that the Govern¬ 
ment lawfully could and did constitute itself trustee 
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of the proceeds of sale, it is submitted that it could not 
and did not limit or intend to limit its duties and liabilities 
as trustee towards a citizen owner. The Government 
assumed and Congress intended that it should assume 
towards such a claimant all of the incidences of a common- 
law trusteeship. 


The Duties of a Trustee. 

The duty of a trustee is to invest and keep invested the 
trust funds and to account for the gain. A trustee may 
not profit in holding and using trust funds, save as he 
may be allowed a commission or fee for his services. 
These principles need no citation of authority to support 
them. 

A fee of $4,500 has been claimed by the Government 
in the present case, allowed by the Trial Court, and paid 
by complainant. The trustee has therefore been com¬ 
pensated for his services. He may not, in addition, be 
permitted to retain the profits or increment. And that 
there have been investments, under the express authori¬ 
zation of the statute, and with substantial gain to the 
Government is admitted. 

But it is answered that neither complainant nor 
defendants can determine whether the principal fund 
here involved was ever invested or if invested how much 
accrued upon it, and therefore defendants are not liable 
for any amount above the principal. • This is in effect 
saying that because a trustee has comingled his trust 
funds and made his investments from the whole without 
allocation to specific funds he is not liable to account 
for any but may simply pocket the entire increment. 

We are not willing to concede that an equitable account¬ 
ing of this increment may not be decreed in the present 
instance. No facts are stated by defendants, to prove 
any mathematical impossibility in an allocation of the 
increment. Moreover, it is submitted, that one of the 



grounds for equitable jurisdiction is the complexity of 
accounts and that equity having taken jurisdiction will 
not suffer a wrong to be without a remedy and if neces¬ 
sary will contrive remedies and orders to enforce them. 

Joy vs. City of St. Louis, 138 U. S., 1. 

But if it be found impossible to accurately allocate the 
increment defendants are liable for interest at the highest 
legal rate . Failing in •his duty to keep trust funds in~ 
vested and to account for the gain, a trustee becomes liable 
for interest thereon at the highest legal rate. 

Indeed, so far as the rights of United States citizens 
are concerned, Congress must have so intended the act 
to be administered. It provided a trustee, for the forth¬ 
with return of the “Property” of citizens, and for its 
investment, pending return. All of the incidences of a 
trusteeship are clearly intended to attach. It is in¬ 
conceivable that Congress intended the Government to 
realize a profit cut of an erroneous seizure of property 
of its own citizens, which is clearly the result if defend¬ 
ants’ contentions are sound. It is equally inconceivable 
that, through an administrative defect in not allo¬ 
cating investments, the intention of Congress be defeated. 
And it is still more inconceivable that Congress intended 
to discriminate between its own citizens, allowing the 
one whcse property was seized and held in kind to receive 
in full its earnings but denying any compensation for 
the loss sustained by the other whcse property was seized 
and sold and his business thus destroyed to him. To 
<compensate the one is to demonstrate an intention to 
compensate all. 

The Amendment of November 4, 1918* 

Thus it is submitted that the act as originally passed 
and under which the executive and administrative 
policies were formulated, authorizes and intends that 


citizens of the United States, whose property was errone¬ 
ously seized, should receive “just compensation” for 
their sacrifice as outlined above; that otherwise the act 
is, to that extent, unconstitutional. Subsection (c) 
of section seven of the act was, however, amended on 
Nov. 4, 1918 (40 Stat., 1021), to contain the following 
provision: 

“The sole relief and remedy of any person 
having any claim to any money or other property 
heretofore or hereafter conveyed, transferred, 
assigned, delivered or paid over to the Alien 
Property Custodian, or required so to be, or 
seized by him shall be that provided by the 
terms of this act, and in the event of sale or other 
disposition of such property by the Alien Property 
Custodian, shall be limited to and enforced 
against the net proceeds received therefrom and 
held by the Alien Property Custodian or by the 
Treasurer of the United States.” 

No amendment to the act has been made in any way 
attempting to alter the status of the Government as 
trustee of the property taken, and the term “net proceeds” 
as used in the above amendment must therefore be read 
in its relation to a trusteeship. “Net proceeds’ 7 was 
therefore used not as synonymous with “net sale price” 
but as including all the proceeds for which a trustee is 
liable , “net” after deduction of costs of sale, fees , and 
other like charges legitimately made by trustees . 

Congress still recognized that a citizen owner was 
entitled to the full measure of compensation, and the 
custodian has continued to credit increment upon 
securities and property held in kind. 

It is submitted that the amendment must be con¬ 
strued as intending the same liabilities as the act itself 
in the instant case, and as above contended; that 
otherwise it is to that extent void as being unconsti- 
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tutional and contrary to the fundamental principles of 
American jurisprudence. 

Indeed Congress is without power to lay down any 
rule of compensation for the taking of private property 
which does not provide the full measure of a perfect 
equivalent. Thus, in the- case of Monongahela Navi¬ 
gation Company vs. U. S., 148 U. S., 327, the Supreme 
Court says: 

“The legislature may determine what private 
property is needed for public purposes—that is 
a question of a political and legislative character; 
but when the taking has been ordered, then the 
question of compensation is judicial. It does not 
rest with the public taking the property, through 
Congress or the legislature, its representative, to 
say what compensation shall be paid, or even the 
rule of compensation. The Constitution has 
declared that just compensation shall be paid, 
and the ascertainment of that is a judicial 
inquiry.” 

Appellee’s Argument Below. 

The case of U. S. ex rei. Angarica vs. Bayard, 127 
U. S., 251, relied upon by the defendants in the court 
below as defeating complainant’s claim to anything 
except a return of the principal sum, is cleariy not in 
point. The claim in that case was predicated upon an 
alleged unlawful withholding of money recovered from 
the Spanish Government by the United States acting 
in behalf of its citizens under a treaty. The claim 
was originally and truly against the foreign govern¬ 
ment, and in the collection of which the United States 
offered a helping hand. There had been no taking of 
its citizens property by the United States; the limitation 
of the fifth amendment could not be involved. Nor 
was any relation of trusteeship created by the treaty or 
otherwise, and the answer of the Secretary of State 
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expressly states “that as the representative of the 
President of the United States, in carrying out a treaty, 
he can not hold the relation of trustee toward any 
citizen, saving in the larger sense that every public 
functionary is clothed with a trust.’’ 

The case is quite clearly analyzed in 39 Cyc. at pages 
753 and 754, where it is cited in support of the following 
paragraph: 

“The principle that the law implies a promise 
that the owner of property shall receive its value 
from a party who appropriates it to Ins own use 
applies to the Government’s appropriation of 
private property. The Government has also 
been held liable for disregarding the rights of 
citizens in arbitrating claims against a foreign 
nation; but the obligation of the government to 
protect a citizen against injuries by foreign 
states and to procure indemnity for him in case 
of such injuries contains none of the elements 
of an ordinary contract, nor does such indemnity 
when obtained by the state for the benefit of 
an injured citizen, become at once the property 
of that citizen, or property held for his use, in 
such a legal sense that his right may be enforced 
by legal remedies.” 

The case of Angarica vs. Bayard is further cited and 
distinguished in the cases of U. S. vs. Rogers, 255 U. S., 
162, and Seaboard Airline R. Co. vs. U. S. (supra), 
in both of which latter cases interest was added as part 
of the just compensation due. In the Rogers case, 
“The Government was seeking, for purposes authorized 
by statute, to appropriate the lands and it had actually 
taken them, and had deprived the owners of all beneficial 
use thereof from the date from which the allowance of 
interest ran. . . . Having taken the lands of the 

defendant in error, it was the duty of the Government 
to make just compensation as of the time when the 
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Owners were deprived of their property.” This language 
exactly fits the present case. Here too the Govern¬ 
ment was seeking, for purposes authorized by The 
Trading with the Enemy Act, to seize and it did actually 
seize the private property of a citizen and deprive him 
of its beneficial use. 

And surely there can be no force in the suggestion 
that in all cases in which interest is allowed as part of 
just compensation the government must be the party 
instituting the judicial proceedings, that otherw ise, if the 
person whose property is taken is forced to become the 
party plaintiff he is but prosecuting a claim against 
the government. The instant case is a striking example 
of the injustice of such doctrine. And it should be 
borne in mind that whereas in the usual case of the taking 
of lands the government is the moving party in the 
institution of appropriate condemnation proceedings, 
the statute in the present case expressly and, as has been 
decided, lawfully (Commerical Trust Co. rs. Miller, 
supra) authorized the taking without the institution of 
judicial proceedings by the government. The taking, 
however, was nevertheless a taking of private property 
in which the government was the moving party, al¬ 
though by executive order rather than judicial decree. 

Conclusion. 

Appellant does not present a mere claim against the 
United States upon which it contends that interest is 
due, but presents a case under a procedure instituted 
by the government in the taking of the property of one 
of its citizens. The present contention is therefore but 
part of the regular procedure provided under the limi¬ 
tations of the fifth amendment. And appellant does not 
claim interst as such , but rather that in determining 
the just compensation due there must be included a sum 
measured either by interest or by the actual accruals 
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upon the fund in the hands of a trustee (whose invest¬ 
ments in theory of law may be considered equivalent to 
investments made by the cestui que trust). 
Respectfully submitted, 

HOWARD FERRIS, 
RICHARD S. DOYLE, 

DION S. BIRNEY, 

Attorneys for Appellant , 

Helene A. Kny , Executrix . 
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In the Court of Appeals of the District of 

Columbia. 


January Term, 1924. 


Helene A. Kny, Sole Executrix of 
the Estate of Richard Kny, deceased, 
appellant, 

v. 


No. 4079. 


Thomas W. Miller, as Alien Property 
Custodian, and Frank White, as Treas¬ 
urer of the United States, appellees. 


BRIEF OK BEHALF OF THOMAS W. MILLER, AS ALIEH 
PROPERTY CUSTODIAN, AKD FRANK WHITE, AS 
TREASURER OF THE UNITED STATES. 


Nature of the Proceedings. 

This case is before this Court upon an appeal from 
a portion of a final decree entered in the Supreme 
Court of the District of Columbia by plaintiffs in th 
court below. The Treasurer of the United States, 
one of the defendants below and one of the appellees 
here, has satisfied the portion of the decree requiring 
the principal amount to be paid to the plaintiff below. 
The ground of the appeal is the failure of the Court to 
require the defendants in the court below to pay 
interest upon the principal amount recovered. The 



suit in the Supreme Court of the District of Columbia 
was instituted after the sale of the stock and the 
receipt by the Custodian of the proceeds thereof. 
The proceeds were deposited in the Treasury of the 
United States in accordance with the requirements of 
the Trading with the Enemy Act. It must be noted 
here in passing that appellant has inadvertently 
misstated the facts on page 3, line 8, of her brief, in 
that she there states that the money was delivered 
into the possession and custody of the Treasurer of 
the United States, whereas it should have been 
stated that it was paid into the Treasury of the 
United States as is required by the Trading with the 
Enemv Act. 

On October 16, 1922, the bill of complaint in the 

present case was filed in the lower court by Helene 

A. Kny, sole executrix of the estate of Richard Kny, 

deceased. In this bill of complaint it was alleged 

that at the time of the seizure by the Alien Property 

Custodian the stock above mentioned was owned by 

the deceased Richard Kny, and that he had continued 

to be the owner thereof. It is alleged that Richard 

Knv was a citizen of the United States and was en- 
•/ 

titled to the delivery to him of the proceeds of the 
sale of the stock. 

At the hearing in the lower court the court deter- 
mined that Richard Kny, deceased, was the owner 
at the time of the seizure by the Alien Property Cus¬ 
todian, and that he was entitled to recover from the 
Treasurer of the United States the proceeds of the 
sale of the stock. The Treasurer of the United States 
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has paid to the executrix of the deceased the proceeds 
of the sale of the stock. The plaintiffs below have in- 

i 

sisted that they were entitled to receive interest upon 
the proceeds of the sale. 

It appeared in evidence in the lower court (Record, 
p. 13) from the affidavit of Michael J. O'Reilley, Chief 
of the Division of Bookkeeping and Warrants of the 
United States Treasury Department, which affidavit 
was received in evidence without objection, that in 
carrying out the provisions of the Trading with the 

t 

Enemy Act requiring the Custodian to deposit all 
cash in the Treasury of the United States and the 
Treasurer to receive the same, that the Treasurer of 
the United States maintained two accounts known 
as and entitled “ Secretary’s Special Deposit Account 
No. 8” and "Secretary's Special Deposit Account 
No. 15,” and that all moneys deposited by the Alien 
Property Custodian for account of trusts that have 
come into the possession of the Alien Property Cus¬ 
todian under the provisions of the Trading with the 
Enemy Act are deposited either in “ Secretary's 
Special Deposit Account No. 8” or in "Secretary's 
Special Deposit Account No. 15.” 

It further appears from the said affidavit that, in 
accordance with the provisions of Section 12 of the 
Trading with the Enemy Act, the Secretary pf the 
Treasury invests and reinvests a large part of the 
money deposited in these accounts in United States 
bonds or in United States certificates of indebted¬ 
ness for the purpose of investment, treating the money 


as a whole and not as an investment of funds deposited 
to the credit of a particular or designated trust. It 
further appeared that at all times there remains unin¬ 
vested a sum of money sufficient, in the judgment of 
the Secretary of the Treasury (approximately $5,000,- 
000), to make current payments requested by the Alien 
Property Custodian under the provisions of the Act 
of October 6, 1917, as amended, and the executive 
orders issued thereunder. 

It further appears that the income or interest 
earned on the money invested and reinvested in 
accordance with the Trading with the Enemy Act 
has not at any time been divided, allocated, or 
credited to any individual trust, and the income 
or interest has been treated as a whole, together with 
moneys deposited by the Alien Property Custodian, 
and not separately for the purpose of investment and 
reinvestment, and that it is impossible to determine 
whether or not the moneys deposited to the credit 
of a designated trust have participated in the said 
income or interest. 

It is conceded (Record, page 13) that all money 
seized or received by the Custodian under the terms 
of the Trading with the Enemy Act and all money 
received by him as the proceeds of the sale of prop¬ 
erty seized and deposited in the Treasury of the 
United States under the terms of the Act is placed 
in the above-mentioned “ Secretary’s Special Deposit 
Account No. 8.” 


The Issues. 


The issues upon this appeal as indicated by the 
contentions of the appellant are: 

(1) Where the United States mistakenly or wrong¬ 
fully seizes money belonging to an individual, can 
the United States, in the absence of a statute spe¬ 
cifically providing for the same, be required to pay 
interest upon the money so seized and held? 

(2) Under the circumstances of the present case 
where general funds with which seized funds have 
been commingled are, in part, invested in Govern- 
ment securities, can the United States be compelled 
in the absence of statute to render an accounting for 
the purpose of permitting portions of the income 
upon the part of the general funds invested to be 
allocated to the sum of money which is determined 
to belong to the claimant? 

ARGUMENT. 

I. 

In the absence of statute no interest can be recovered 
upon any obligation of the United States. 

In order that the practice with respect to the 
holding of money and property seized by the Alien 
Property Custodian may be fully understood, it is 
necessary to examine the provisions of the Trading 
with the Enemy Act. Section 7 (c) of the Trading 
with the Enemy Act, as amended November 4, 1918, 
authorizes the seizure by the Alien Property Custo¬ 
dian of money or other property which he determines 




to be held for the benefit of a person determined by 
him to be an enemy. A demand by the Alien Prop¬ 
erty Custodian for such funds is conclusive for the 
purpose of securing to the Custodian the possession 
of the money or property. All claims of third persons 
or of the person from whom the property is demanded 
must be asserted under Section 9 of the Trading with 
the Enemy Act. Central Union Trust Company y. 
Garven , 254 U. S. 554, Stoehr v. Wallace, 255 U. S. 
239. Commercial Tryst Co. of Xeic Jersey v. Miller, 
262 U. S. 51. 

Section 12 of the Trading with the' Enemy Act 
provides as follows: 

That all moneys (including checks and drafts 

/ payable on demand) paid to or received by the 
alien property custodian pursuant to this Act 
shall be deposited forthwith in the Treasury 

reinvested bv the Secretary of the r 


in United States bonds or United States cer 
tificates of indebtedness, under such rules and 
regulations as the President shall prescribe 
for such deposit, investment, and sale of 
securities; and as soon after the end of the 
war as the President shall deem practicable 
ecurities sha 


—-deposited m the Treasury. ^ 

Under thisprOVtSloiTof Section 12 the Alien 
Property Custodian is not the custodian of any 
money which may come into his possession either 
upon demand by him or as the result of the sale of 
property under the Act. This money the Custodian 













is required forthwith to pay into the Treasury of the 
United States. It is to be noted here that the money 
is paid into the Treasury of the United States. 
That the Custodian was not intended to be the 
custodian of any money but only of tangible pro¬ 
perty is also indicated by the provisions of Section 
9 of the Trading with the Enemy Act, which provides 
for suits by claimants not enemies, to secure the re¬ 
turn of property which has been mistakenly or wrong¬ 
fully seized. In providing for these suits it is pro¬ 
vided in that Act that suit may be brought “to which 
suit the Alien Property Custodian or the Treasurer of 
the United States, as the case may be, shall be made 

a party defendant.” This clearly shows that Con¬ 
gress had in mind that the Alien Property Custodian 
was to be the custodian of property, whereas money 
was to be deposited in the Treasury of the United 
States, and the Alien Property Custodian was to 
have no control whatsoever over it. In order for 
money to be secured by a claimant, the Treasurer 
must be a party to the suit in order that the decree 
as to money may run against him. This will indicate 
the fallacy of appellant’s argument on page 8 of her 
brief, where she consistently assumes that the Alien 
Property Custodian was a trustee of the money 
involved in this suit. 

As indicated above, the Alien Property Custodian 
was not even in possession of the money claimed 
when the suit was brought, and as a matter of fact 
had no control over the same. The money had been 
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paid into the Treasury of the United States pursuant 
to the terms of the Act. 

It may be noted in passing that the Alien Property 
Custodian is not made a trustee by the terms of the 
Act. He is simply vested with all the powers of a 
common law trustee with certain limitations. 

As will Ije noted from the portion of Section 12 of 
the Act quoted above, the Secretary of the Treasury is 
given permission (he is not required so to do) to invest 
and reinvest the money paid into the Treasury of the 
United States under rules and regulations made by 
the President. Here, again, in order that confusion 
may not occur, it is to be noted for the purpose of 
precision that the Act provides that the Custodian 
shall pay the money into the Treasury of the United 
States, that it may l>e invested and reinvested by the 
Secretary of the Treasury , and that, for the purposes 
of suit to recover any portion of the money so held, 
the Treasurer of the United States is to be the party 
defendant. The misapprehension of the appellant 
is caused, in a large measure, by failure to read care¬ 
fully the provisions of the Act. 

With these provisions in mind a statement of the 
method whereby the money paid into the Treasury 
of the United States by the Custodian is invested 
may be made. As will be clearly indicated from 
the affidavit of Michael J. O’Reilley (Record p. 13) 
and the concession by all the parties (record p. 13), 
all the money received by the Custodian as a result 
of seizure or of sale of property is paid into the 


Treasury of the United States and is held for con¬ 
venience in what is known in the Treasury as “Sec¬ 
retary’s Special Deposit Account No. 15.” This 
special deposit account includes all money received 
into the Treasury of the United States from the 
Alien Property Custodian, regardless of whose money 
it was prior to seizure. Of course, as the Custodian 
pays money into the Treasury it is indicated on the 
books of the Treasury" the amounts paid in as the 
property of a particular individual who was the owner 
prior to seizure or who had been determined so to be. 

The Secretary of the Treasury in exercising his 
discretion to invest and reinvest funds paid into the 
Treasury by the Custodian, withdraws from the 
Special Deposit Account No. 15, which includes all 
the money he holds from the Custodian, certain 
portions of the money, and invests and reinvests it 
in United States Government securities of various 
denominations and bearing various rates of interest. 
When this money is withdrawn for purpose of invest¬ 
ment it is not withdrawn as the money of any par¬ 
ticular individual as whose property it has been 
seized, but is simply withdrawn from the general 
funds which are made up of the commingling of all the 
money paid into the Treasury. A portion of this 
money in the approximate amount of $5,000,000 is 
never invested. The interest upon the Government 
securities into which a portion of the general funds 
are deposited have never been allocated to any par¬ 
ticular trust. 



Under this state of facts the appellant contends 
first, that regardless of any method of reinvestment 
by the Treasurer the appellant is entitled to recover 
from the United States of America interest upon the 
funds which were mistakenly seized and held. This 
first proposition of the appellant is without regard to 
the fact that the general funds, as indicated above, 
were invested in Government securities. The appel¬ 
lant’s proposition is that the United States either 
wrongfully or mistakenly seized the property of her 
deceased and that because of such wrongful seizure 
and detention she is entitled, as executrix, to recover 
from the United States interest for the detention. 
This flatly raises the question as to whether or not the 
United States can be required to pay interest upon 
its obligations or for the commission of a wrong with¬ 
out the specific provision of a statute. 

At the outset it must be noted upon this general 
proposition that there has been no appropriation 
made by Congress to pay such interest, nor does the 
Trading with the Enemy Act make any provision 
for the payment to claimants of interest upon funds 
which have been wrongfully or mistakenly seized 
by the Government. Article 1, Section 9, of the 
Constitution of the United States provides as follows: 

No money shall be drawn from the Treasury 
but in consequence of appropriations made by 
law; and a regular statement and account of 
the receipts and expenditures of all public 
money shall be published from time to time. 


As far as this argument is concerned the appellees 
might well stop with this quotation from the Con- . 
stitution, since if there has been no appropriation in 
the Treasury of the United States out of which 
interest may be paid, it is difficult to see how a Court 
could award interest, even granting that the United 
States could be compelled to pay interest upon its 
obligations. 

It is, however, the law and has been such for 
many years, that the United States, in the absence 
of statute, can not be compelled to pay interest upon 
its obligations. In a very recent case, that of 
United States v. Rogers et al., 255 U. S. 163, Mr. 
Justice Day, in delivering the opinion of the Court, 
on page 169 said: 

It is unquestionably true that the United 
States upon claims made against it, can not, 
in the absence of a statute to that end, be 
subjected to the payment of interest. An - 
garica v. Bayard , 127 U. S. 251, 260; United 
States v. North Carolina, 136 U. S. 211, 216, 
cited and approved in National Volunteer 
Home v. Parrish , 229 U. S. 494, 496. In the 
present case the landowners did not sue upon 
a claim against the Government, as was the 
fact in United States v. North American Trans¬ 
portation & Trading Co., 253 U. S. 330. 

Probably the principle is more lucidly set forth 
in the case of United States v. North American Co., 
253 U. S. 330, where Mr. Justice Brandeis, in deliver¬ 
ing the opinion of the Court, on page 336 said: 

Congress in thus denying to the court 
power to award interest adopted the common- 



law rule that delay or default in payment 
(upon which, in the absence of express agree¬ 
ment, the right to recover interest rests), 
can not be attributed to the sovereign. United 
States v. North Carolina , 136 U. S. 211, 216. 
That rule had theretofore been uniformly 
applied in our executive departments except 
where statutes provided otherwise. United 
States v. Sherman , 98 U. S. 565, 567-568. So 
rigorously is the rule applied that, in the 
adjustment of mutual claims between an 
individual and the Government, the latter has 
been held entitled to interest on its credits, 
although relieved from the payment of interest 
on the charges against it. United States v. 
Verdier , 164 U. S. 213, 218-219. This denial 
of interest, like the refusal to tax costs against 
the United States in favor of the prevailing 
party, Stanley v. SchwaUby , 162 U. S. 255, 272; 
Pine River Logging Co. v. United States , 186 
U. S. 279, 296, and the refusal to hold the 
United States liable for torts committed by 
its officers and agents in the ordinary course 
of business, Crozier v. Krupp , 224 U. S. 290, 
are hardships from which, with rare except¬ 
ions, William Cramp & Sons Co. v. Curtis 
Turbine Co., 246 U. S. 28, 40-41, Congress has 
been unwilling to relieve those who either 
voluntarily deal with the Government or are 
otherwise affected by its acts. 

This quotation clearly sets forth the rigor of the 
rule. It is, therefore, respectfully submitted that 
on general principles the United States can not be 
required to pay interest upon obligations. This 




would be true, first, because there is no appropriation 
in the present case out of which the interest may be 
paid, and the Court will not do a useless thing by 
awarding a decree which could not be satisfied, and, 
second, the law is that the United States, in the 
absence of statute, will not be required to pay 
interest. 

Before proceeding to the question as to whether or 
not under the circumstances of this case it is possible 
or legal to award any of the increment earned upon 
Government securities into which general funds de¬ 
posited in the Treasury of the United States by the 
Alien Property Custodian were invested, and in 
which some of the money of the appellant may have 
been invested, it must be ascertained whether or not, 
even assuming that the specific money of the appel¬ 
lant’s deceased was, when it was paid into the Treas¬ 
ury of the United States by the Alien Property Cus¬ 
todian, invested by the Secretary of the Treasury in 
securities, and those securities held by him, the ap¬ 
pellant would be entitled to receive the income upon 
those securities. In this connection it is to be borne 
in mind that the power of the Secretary of the Treas¬ 
ury to inv#t such money is discretionary. He is 
permitted only to invest it in Government securities 
which bear interest. No provision is made by the 
Act for the payment of this interest to the person 
whose property has been seized, and it must be borne 
in mind that the Act was drawn with a view to enemy 
property, and it was enemy funds with which the Act 
was primarily concerned. It is true that Section 9 



made provision for the return of funds of nonenemies 
which had been mistakenly seized, but the provi¬ 
sions as to the seizure and investment of the funds 
were primarily concerned with enemy money. 

Assuming that the general proposition as set forth 
above is sound—namely, that the United States never 
pays interest upon its obligations—it must follow that 
if the interest upon the securities into which, for con¬ 
venience, the funds coming into the Treasury of the 
United States from the Alien Property Custodian are 
invested is to be awarded to the ultimate claimants 
for the money, whether they be nonenemies whose 
property has been mistakenly seized, or enemies; in 
the event Congress eventually releases such money, 
then, in substance, the United States is paying in¬ 
terest upon the money, since the United States pays 
interest upon the securities. The purpose of the Act 
was simply to permit the United States to use the 
money seized by the Alien Property Custodian rather 
than have it lie in the vaults of the Treasury. For 
this purpose the Secretary of the Treasury was per¬ 
mitted to substitute for the m&nev Government 
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securities. 

That interest will not be paid by the United States 
in such an indirect way is clearly demonstrated by 
the case of United States ex rel. Angarica v. Bayard , 
127 U. S. 251, and it is submitied that this case clearly 
disposes of the appellant's case. In that case a 
petition for a writ of mandamus was presented to 
the Supreme Court of the District of Columbia by 
,the relator. The Supreme Court of the District of 


Columbia dismissed the petition and from that an 
appeal was taken. The facts of the case were that 
on February 12, 1871, an agreement was concluded 
between the United States and Spain for the settle¬ 
ment of certain claims of the United States. Pur¬ 
suant to the agreement arbitrators and an umpire 
were appointed, and a commission thus composed 
was established. The relator’s deceased had filed a 
claim before the commission, and the commission 
had decided that the relator was entitled to approxi¬ 
mately $750,000 with interest thereon at 6% per 
annum from November 1 , 1875, to the date of pay¬ 
ment. The amount of the award to the relator had 
been paid to the Secretary of State of the United 
States and the Secretary of State had paid over to 
the relator the entire amount, except approximately 
$41,000. The $41,000 was 5% of the amount re¬ 
ceived and was retained by the Secretary until the 
Government of Spain should make provision for 
paying the expenses of the commission. The money 
was retained by the Secretary of State until payment 
to cover the expenses of the commission had been 
made by Spain in conformity with the provisions of 
the agreement of February 12, 1871, between the 
United States and Spain. 

The money thus retained by the Secretary of 
State was invested in Government securities. Later 
Spain made provision for the expenses, and the 
Secretary of State paid to the relator the $41,000 
which he had retained but did not pay any interest or 


income which had been earned by reason of the 
investment of the $41,000 in Government securities. 
The money while with the Secretary of State had 
been invested pursuant to Section 2 of the Act of 
September 11, 1841, which prescribed that “all funds 
held in trust by the United States and the annual 
interest accrued thereon, when not otherwise re¬ 
quired by treaty, shall be invested in stocks of the 
United States bearing a rate of interest not less than 
5% per annum/’ (The similarity between this 
provision and the provision in the Trading with the 
Enemy Act as to investment must be noted.) It 
was to compel the Secretary of State to pay over the 
interest accrued on the fund of $41,000 that the 
petition for a writ of mandamus was filed in the 
Supreme Court of the District of Columbia in the case. 

The Court held, in the first place, that if there was 
any unlawful withholding from the petitioner the 
money was withheld by the Government of the United 
States acting through the Secretary of State, and 
any claim of the petitioner based upon an unlawful 
withholding was a claim against the Government of 
the United States. Continuing, the Court said: 

That claim, in the present controversy, 
assumes the shape of a claim for the increment 
or income alleged to have been actually 
received by the United States from the invest¬ 
ment of the money for the time it was with¬ 
held ; but the claim in that respect is not different 
in character from what it would have been if, 
instead of being a claim for increment or income 



actually received by the United Stales, it were a 
claim for interest generally, or for the increment 
or income which the United Stales would or 
might have received by the exercise of proper care 
in the investment of the money. 

The case, therefore, falls within the well- 
settled principle, that the United States are 
not liable to pay interest on claims against 
them, in the absence of express statutory 
provision to that effect. It has been estab¬ 
lished, as a general rule, in the practice of the 
Government, that interest is not allowed on 
claims against it, whether such claims originate 
in contract or in tort, and whether they arise 
in the ordinary business of administration or 
under private acts of relief passed by Congress 
on special application. The only recognized 
exceptions are where the Governments stipu¬ 
lates to pay interest and where interest is 
given expressly by an act of Congress, either 
by the name of interest or by that of damages. 

This appears from a succession of the opin¬ 
ions of the Attorneys General of the United 
States, given by Attorneys General Wirt, 
Crittenden, Legare, Nelson, Johnson, Cush¬ 
ing, and Black, and appearing in the follow¬ 
ing volumes and pages of those opinions, as 
published: 1,268; 1,550; 1,554; 3,635; 4,14; 
4,136; 4,286; 5,105; 7,523; 9,57; and 9,449. 

Not only is this the general principle and 
settled rule of the executive department of the 
Government, but it has been the rule of 
the legislative department, because Congress 
though well knowing the rule observed at the 
Treasury, and frequently invited to change 



it, has refused to pass any general law for the 
allowance and payment of interest on claims 
against the Government. Such statutes for 
the payment of interest as have been passed 
apply to specific cases enumerated in the 
several statutes, and do not cover the present 
case. 

The principle above stated is recognized by 
this court. In Tillson v. United States, 100 U. 
S. 43, 47, this court, speaking of the rule that 
interest is recoverable between citizens if a 
payment of money is unreasonably delayed, 
says that with the Government the rule is 
different, and that the practice has long pre¬ 
vailed in the departments of not allowing 
interest on claims presented except it is in 
some way specially provided for. See also 
Gordon v. United States , 7 Wall. 188, and 
Harvey v. United States , 113 U. S. 243, 248, 
249. 

No claim for the allowance of interest can be 
predicated in this case upon the language of 
any notification or circular or letter which 
issued from the Department of State. No 
binding contract for the payment of interest 
was thereby created, and the present Secre¬ 
tary was at liberty to act on his own judgment 
in the premises, irrespective of anything con¬ 
tained in any such notification, circular, or 
letter. [Italics ours.] 

It is submitted that assuming the most favorable 
state of facts in the present case to the appellant, 
the Angarica case completely disposes of the present 
case in favor of the appellees. An effort is made on 
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page 13 of appellant’s brief to distinguish the An - 
garica case. The appellant says that the claim in 
that case was predicated upon an alleged with¬ 
holding of money recovered from the Spanish Gov¬ 
ernment by the United States acting in behalf of its 
citizens under a treaty, and that the claim was 
originally and truly against the foreign Government 
and in a collection in which the United States offered 
a helping hand. In the first place, no distinction 
can be made because of the fact that the United 
States in the present case came into the money of 
the appellant’s deceased by a wrongful seizure and 
withheld the same and the fact that the money in 
the Angarica case was simply wrongfully withheld. 

Furthermore, the statement of the appellant that 
the claim in the Angarica case was a claim against a 
foreign Government is refuted by the very holding 
of the Court in the Angarica case that the claim was 
against the United States for wrongful withholding. 
It is respectfully submitted that there is no distinc¬ 
tion upon principle whatsoever between the present 
case and the case of Angarica v. Bayard . 

The principal contention of the appellant that the 
United States should pay interest upon the claim 
here is founded upon the analogy of condemnation 
proceedings by the United States. It is asserted by 
the appellant that in condemnation proceedings 
interest is awarded from the time of the taking as 
a part of just compensation for the taking of a citi¬ 
zen’s property. It is further asserted that unless 
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interest is paid by the United States upon the present 
claim the fifth amendment of the Constitution is 
being violated in that just compensation for the 
wrongful taking is not being fully made. This 
argument is manifestly fallacious. In the first place, 
the United States did not take the property of the 
appellant’s deceased under any theory of condemna¬ 
tion. It was mistakenly taken as the property of 
an enemy. In the second place, while an oppor¬ 
tunity has not been had to examine all the statutes, 
condemnation proceedings are generally had under 
the specific provisions of a statute. If a statute is 
not present to permit the taking in condemnation 
proceedings by the United States the act of taking 
becomes merely a trespass by the individual who 
assumed to act for the United States. United States 
v. Lee, 106 U. S. 196. This is also brought out in the 
case of United States v. North American Co., 253 
U. S. 330, where, amongst other things, Justice 
Brandeis said: 

When the Government without instituting 
condemnation proceedings appropriates for a 
public use under legislative authority private 
property to which it asserts no title, it im¬ 
pliedly promises to pay therefor. United 
States v. Great Falls Manufacturing Co., 112 
U. S. 645; United States v. Lynah, 188 U. S. 
445, 462, 465; United States v. Cress, 243 U. S. 
316, 329. But although Congress may have 
conferred upon the Executive Department 
power to take land for a given purpose, the 
Government will not be deemed to have so 


appropriated private property, merely be¬ 
cause some officer therafter takes possession 
of it with a view to effectuating the general 
purpose of Congress. See Ball Engineering 
Co. v. J. G. White & Co., 250 U. S. 46, 54-57. 
In order that the Government shall be liable, 
it must appear that the officer who has phys¬ 
ically taken possession of the property was 
duly authorized so to do, either directly by 
Congress or by the official upon whom Con¬ 
gress conferred the power. 

The fallacy of the appellant’s contention that the 
present proceeding is analogous to condemnation 
proceedings is well demonstrated by the case last 
cited—that is, the case of United States v. North 
American Co., sujyra. In that case the North Ameri¬ 
can Company originally brought suit in the Court of 
Claims against the United States to recover the value 
of a placer mining claim situated on the public lands 
in Alaska, which were alleged to have been taken by 
the Government on December 8, 1900, and also to 
recover compensation for the use and occupation 
thereof after that date. The Court of Claims found 
in favor of the plaintiff for the principal amount of 
the claim and awarded a judgment for that. Both 
the Government and the plaintiff in the Court of 
Claims appealed to the Supreme Court. The grounds 
of the Government’s appeal are not material here and 
they were overruled. The ground of the appeal by 
the North American Company was that it was 
entitled to receive, in addition to the value of the 
property at the time of the taking, compensation for 




the occupation and use thereof from that date to 
the date of judgment. The suit had been brought 
under the provisions of a statute whereby the 
United States, under certain circumstances, could 
occupy land without condemnation proceedings, and 
the claimant could then bring suit to recover the 
reasonable value thereof. In other words, instead of 
first condemning the land for its use the United States 
simply took it and left the plaintiff the right to sue 
for recovery. 

The plaintiffs contention as to the right to recover 
for occupancy was based, as stated by the Supreme 
Court, upon the decisions of many State courts, 
that upon the taking of private property for public 
use the owner is entitled to recover besides its value 
at the time of its taking interest thereon from the 
date on which he was deprived of its use to the date 
of the payment. In this connection the Supreme 
Court said: 

In a number of cases in the lower Federal 
Courts also the landowner has been permitted 
to recover interest from the time of the taking; 
but in each such case a statute had provided 
in some form that the condemnation should 
be conducted according to the laws of the 
State in which the land was situated, and 
under the law of the State interest was 
recoverable. 

* He * * * 

The company argues that interest is allowed 
in condemnation proceedings, not qua interest 
for default or delay in paying the value but 
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as the measure of compensation for the upe 
and occupation during the period which 
precedes the passing of the title (see Klages v. 
Philadelphia & Reading Terminal Co., 160 Pa. 
St. 386); and that collection of an amount, 
measured by interest, is not prohibited either 
by the statute limiting the powers of the Court 
of Claims or by the common-law rule which 
exempts the sovereign from liability to pay 
interest. United States v. New York, 160 
U. S. 598, 622. This may be the theory on 
which interest should be allowed in compen¬ 
sation proceedings; and it may be that, even 
in the absence of the conformity provision 
referred to above, interest could be collected 
as a part of the just compensation in con¬ 
demnation proceedings brought by the Gov¬ 
ernment. For, as suggested in United States v. 
Sargent , supra, such a proceeding is not a suit 
by the landowner to collect a claim against 
the United States, but an adversary proceed¬ 
ing in which the owner is the defendant and 
which the Government institutes in order to 
secure title to land. 

It is to be noted here that the Supreme Court 
makes a distinction between condemnation proceed¬ 
ings where perhaps there is included in the reasonable 
compensation for condemned property the value of 
occupancy, which amounts to interest, and proceed¬ 
ings where the United States is sued after it has 
taken the property. It is submitted that this case 
definitely disposes of the contention of the appellant 
that she is entitled to recover reasonable compensa- 
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tion for the detention of the money belonging to 
the deceased for the same reason that the landowner 
in condemnation proceedings is entitled to recover 
as part of his compensation for the land the value 
of the occupancy by the United States. Upon the 
general point as to the right to recover interest from 
the United States see also United States v. Sherman , 
98 U. S. 565; United States v. Verdier , 164 U. S. 213; 
and United States v. North Carolina , 136 U. S. 211. 

II. 

This Court is without jurisdiction to require the 
United States to account to the appellant for any 
interest which has accumulated upon Government 
securities in which a portion of the funds paid into 
the Treasury of the United States by the Alien 
Property Custodian has been invested. 

Under Point I an endeavor was made to answer the 
first contention of the appellant that, aside from 
anything else, the United States could be compelled 
to pay interest upon the money of the deceased 
which had been seized by the Alien Property Cus¬ 
todian and paid into the Treasury of the United 
States. A further endeavor was made to demon¬ 
strate that even assuming the most favorable facts, 
which were not the facts in this case, that the specific 
funds of the deceased had been invested in interest- 
bearing Government securities, the appellant is not 
entitled to recover that interest. 

Under Point II the specific facts in this case must 
be dealt with. The Court, however, will not reach 
this point if it sustains the contention of the appellees 



) 


25 

under Point I. The specific facts in this case show 
that all the money paid into the Treasury of the 
United States by the Alien Property Custodian, 
which includes all money which comes into the 
possession of the Alien Property Custodian by seizure 
or by sale of property, is held in one general fund 
without any segregation of the money of the par¬ 
ticular individual from whom it was seized or as 
whose it was seized. 

It further appears that the Secretary of the Treas¬ 
ury invests and reinvests a large part of the money 
deposited in this fund in Government securities, but 
that he does not invest all of it for there remains 
uninvested at all times a sum of approximately 
$5,000,000. The principal amount of appellant’s 
claim is for $898,000. It does not appear in the 
record and it can not be shown that any of the 
appellant’s money was ever invested in Government 
securities. The appellant’s money was mingled with 
the general funds into which all alien enemy money 
was placed. Since all the money in that fund was 
not invested, and the amount uninvested was much 
larger than the appellant’s claim, it can not even be 
said that any of the appellant’s money was ever 
invested in Government securities any more than it 
can be said that any other portion of the money in 
the fund was so invested. 

Furthermore, it appears that the money in the 
general fund was invested in both bonds and certifi¬ 
cates of indebtedness, which bear different rates of 
interest. From this it can be readily seen that the 
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task of accounting for any of the interest which 
accrued on the Government securities into which a 
portion of the general funds was invested is an im¬ 
possible one. In fact, it is in evidence that the 
Chief of the Division of Bookkeeping and Warrants 
in the United States Treasury states that it is im¬ 
possible to determine whether or not the moneys 
deposited to the credit of a designated trust have 
participated in said income or interest. (Record 
p. 14.) 

Had the Court authority to order an account in 
this situation it would be necessary for the Court to 
examine into the handling of every dollar of money 
which had been seized by the Alien Property 
Custodian and paid into the Treasury of the United 
States. The task would be a stupendous one. It 
would be necessary for the Court to determine what 
portion of the interest was to be allocated to the 
particular money of every individual whose prop¬ 
erty had been seized, whether enemy or nonenemy. 
However, it is submitted that the Court has no 
jurisdiction to order the United States to make an 
accounting. The only provision for suit under 
these circumstances is a suit under Section 9, which 
entitles a person not an enemy claiming any in¬ 
terest, right, or title in any money which has been 
paid to the Alien Property Custodian to bring a 
suit in equity to establish such interest, right, or 
title. It will be noted that under Section 9 the 
right is given simply to establish the right of the 
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claimant in the money seized. Nothing is said 
about the recovery'of interest; 

In the present case the appellant established the 
fact that the deceased was entitled to all of the money 
taken and that has all been paid under the decree. 
There is no provision made for the payment of interest 
on that money, nor is there any provision made 
whereby the United States as such can be held to an 
accounting. Section 12 provides that the Alien 
Property Custodian shall deposit ail moneys forth¬ 
with iri the Treasurv of the United States. When 

4 / 

this money has been deposited in the Treasury of the 
United States, it becomes the rtioney of the United 
States. It is true that claims may be made against 
it under Section 9, but this does not alter the fact 
that the money is in the Treasury of the United 
States and is the property of the United States until 
determined to be otherwise. Under these circum¬ 
stances the Court would be compelled to' order the 
United States to account, if it held that the appellant 
was entitled to a portion of the interest collected from 
the Government securities into which the Secretarv 
of the Treasury had invested a portion of the general 
funds paid into the Treasury of the United States by 
the Alien Property Custodian. 

It is submitted that there is no jurisdiction in any 
court to make such an order. 
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The decree of the Supreme Court of the District of 
Columbia should be affirmed. 

Respectfully submitted. 

Peyton Gordon, 
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